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Decision of Administrative Law Judge Dated November 18, 1974. 


U.S. Of PA KIN SI NP ()l I.AIiOK 

Ohio, up AjtMiM i mivi Law Ji m. 
WAMIINi M»N, IX . 'm.’Ii. 


In the Matter of 

VINCENT SALZANO 

CI aimanl 

vs. 

AMERICAN STEVEDORES, INC. 

Employer 

MICHIGAN ML AL LIABILITY CO. 
Carrier 


Co so 


Forme 


No. 
rly 


71-I.HCA-266 
Ca< o N'o. 96-i' r, i • 


Angelo C. Gucciardo, Esquire 

Israel, Adler, Ronca and Gucciardo 
160 Broadway 

New York, Mew York 10038 

For the Claimant 

Joseph S. Manes, Esquire 
Minor and Manes 
11 Park Place 
New York, New York 10007 

For the Carrier 


Before: EDWARD H. MCGRAIL 

/administrative Law Judge 


DECISION AND ORDER 
Statement of the Case 

This case is brought pursuant to the Lonqshoromen’s and 
Harbor Workers' Compensation Act, 33 U.S.C. 901 qt son., and 
amendments thereto (hereinafter referred to as the Act) and 
the Rules and Peculations implementing said statute, 20 C F P 
Parts 701 and 702. 
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After due notice, a hearing war. held before the undersigned 
on September 25, 27, 1 n7-1 at New York City, New York. All 
par Lies were represented and were afforded full ouportur, i.tv 
to be heard, to adduc'- evidence, to call, examine and cross- 
examine witnesses and make oral argument. Thereafter the 
parties filed briefs which have been duly considered. 

Based upon the entire record in this matter and from mv 
observation of the witnesses and their demeanor, the under¬ 
signed makes the following Findings of Fact, Conclusions of 
Law and Order. 

Findings of Fa ct and Conc l usi ons of Lav; 

An award for compel ation was made in favor of the 
Claimant for temporary total disability by the Deputy Commissioner 
on May 31, 1967, retroactive to January 4, 1966, as a result 
of hearings held pursuant to the Act. The Respondent paid 
compensation from January 4, 1966 to July 30, 1972, a total 
of $24,010.00 for three hundred and forty three (343) weeks. 

(Cl. Exs. 12, 15). This was the maximum amount allowable under 
the provisions of the Act, prior to the 1972 amendments, for 
disability less than total, 33 U.S.C. §914(m). 

Subsequent to the May 31, 1967 award, supra, a Claims 
Examiner of the Bureau of Employees Compensation, bv letter 
dated March 15, 1968, advised the Carrier that the latter’s 
letter of application for modification, dated January 23, 1968, 
together with a medical report of Dr. Nathaniel E. Reich, had 
been considered together* with his earlier report and testimony 
P r; *- or to the award, and found no basis for favorable consideration 
of reducing the benefits of the Claimant at that time. (Cl. Ex. 9) 
It was pointed out in this letter that all factors, not only 
those of a medical nature, but also economic factors wore 
considered, and specifically referred to paragraph 9 of the 
Deputy Commissioner's Order. (Cl. Ex. 8)* This letter was 
followed by a letter from the Deputy Commissioner, dated 
March 18, 1968, wherein he stated that a study of the entire 
record, and of Dr. Reich's January 12, 1968 report, supported 
the conclusions of tno Claims Examiner's letter of February 15, 
1968. The Deputy Commissioner concluded his letter by 
stating that there did not appear to be any basis for recon¬ 
sideration at that time due to a change in condition. (C.l. Ex. 11) 
Although no formal hearings were held, the letter of the 
Deputy Commissioner is taken as a formal rejection of the 
Carrier's application for modification of the award on the 
basis of change in condition. 
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Claimant's Exhibit 10 reflects that, at an informal 
conference for reconsideration of the award, hold on Juno 12 , 

1 68, the Carrier contended that the Claimant should be 
considered partially disabled. The memorandum of the informal 
conference, dated July 8, 1968, show:, that a report of 
Dr. Reich was submitted by the Carrier in support of j t.. 
position. The Claims Examiner concluded that the medical 
evidence submitted by the Carrier was insufficient to establish 
that there was a change in the Claimant's physical condition, 
which would warrant a finding that he could do light work 
The Claims Examiner reported that*in view of the economic' 
factor, the medical report submitted was insufficient at that 
time to warrant a re-evaluation of the Claimant's disability 
round in the compensation award. (Cl. Ex. 10). 

It is presumed that a similar request was made by the 

1 ? Q io 70 ' since a roedical report by Dr. Reich, dated 
June 12, 1970, was submitted to the Carrier with a copy to 
the Deputy Commissioner's office. (Reso. Ex. 2) Since pay¬ 
ments continued to the Claimant in the'same amounts, it is 
assumed that this medical report was also insufficient to 

tJ T in the Clairna nt's physical condition, 
ur. 38) it is further assumed that a similar remiest was 

™ a . e , ln since a copy of another report by Dr. Reich, 

ated April 17, 1972, was submitted to the Deputy Commissioner’s 
office (Resp. Ex. 3) However, the record is void of anv 
..ormai decisions made by the Deputy Commissioner subseauent to 1969 


At the hearing before 
only introduced the prior 
which were the basis for t 
Order of May 31, 1967, but 
the Deputy Commissioner's 
effective date of the 1972 
Resp. Exs. 1,2). Addition 
medical reports and curre.i 
consider in determining wh< 
1967 Compensation Order is 
Exs. 3,4). 


! the undersigned, the parties not 
transcripts and medical reports 
■he Deputy Commissioner's Compensation 
also medical reports submitted to 
office between that date and the 
amendments. (Cl. Exs. 1,2, 5-11; 
ally, there are in the record later 
t testimony for the undersigned to 
ether modificati " the May 31, 
warranted. (Cl. 3,4;.Resp. 


Prior to the 1972 amendments, t 
was authorized, either upon his own 
application of any party in interest 
award on the ground of "...a change 


he Depufy Commissioner 
initiative, or upon 
to modify a compensation 
in condition..." or, 
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"...because of a mistake in determination of fact..." The 
1972 amendments vacated the Deputy Commissioner's jurisdiction 
to hold formal hearinejs under $922 and granted jurisdiction 
to his successor, the Administrative Law Judge, 13 U.S.C. $919(d) 
However, the basis for modification remained the same, 33 U.S.C. 
§922. That these are the only basis for modification is well 
settled. Historic y. Einbindcr, 351 F. 2d 204 (CA D.C. 1965) ; 
Ca lboc k v. S uderma n • 3 . 2 F. 2 I 08 (5th Cir. 196] 

O'Keeffe v. Aeroiet Genei • Lpyards. Inc . r 404 U.S. 254, 

92 S. Ct. 405 (1971), rehearing denied 404 U.S. 1053, 92 S. Ct. 

702 (mandate conformed to 453 F. 2d 1363 [5th Cir. 1972]); 

Tu d maj. v. American S h ipbu ildi ng Company, 170 F. 2d 84 2 
(7th Cir. 1948). Conferences conducted by a Claims Examiner 
in the Office of the Deputy Commissioner do not meet the 
requirements of a formal hearing within the meanina of the Act. 


Subsequent to the last payment by the Carrier on July 30, 
1972, the Claimant filed an application on September 6 , 1972 
alleging permanent total disability and thereby reauesting a 
modification under §922 of the May 31, 1967 award. Throughout 
the entire record in this matter no reauest: or application was 
made for modification on the basis of "mistake in a determination 
of fact." Nor has either party alleged or proven facts which 
establish a mistake in the first compensation award. The 
continual pattern has been requests for modification based on 
"a change in condition." (Tr. 41, 45-47) Under such circum¬ 
stances there is no basis for consideration of a modification 
of the award because of a mistake in the prior determination 
of fact.. Flam m v. Hughes, 329 F. 2d 378 (2d Cir. 1964); Texas 
Employees insurance Compa ny v. Sh eppa rd, 42 F. Supp. 669 (1939). 
Thus, I find that this r< was timely filed within the 

one year statutory period, and that this request is before 
the undersigned to determine whether there has been a "change 
in condition" which would warrant a modification of the award 
from temporary total disability to permanent total disability. 

A "change in condition" which permits a modification of 
a previous award means a change in the employee's physical 
condition from that which existed at the time of the Award 
for which modification is requested. Jarka Cor poration v. 

Hug hes , 299 F. 2d 534 (2d Cir. 1962) ; Bur lev U’r-l dincj W orks v. 
Lawson, 141 F. 2d 964 (5th Cir. 1944 ); Bay Ridge Operatinc 
Company V. Lowe, 14 F. Supp. 280 (DC NY 19 367’; P 1 11 sb u7v v. 

Alaska Packers Ass n., 85 F. 2d 758 (9th Cir. 1936); McCormick 
S.S. Co. v. U.S. Em; >tion Commission , et al, 64 

F. 2d 84 (9th Cir. 1933) . In an application for review pursuant, 
to §22 of the Act, the burden is upon the Claimant to show 
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that there was a change; in his physical condition. Larson, 
Workmen ' s Comp ensa t ion , Vo 1. 3 , §81 .33, p. 350, In rJT^oTc'v ’ 
C ase , 260 N.I.. 2d 4/1 ( 1070 ) , and Claimant's evidence must. 
b ear direct 1 y upon t he comparison between his former and his 
present disability, (Id. §81.10). 


s 


The earliest medical report in 


th. 


rocorc. concerning 


tlie Claimant's physical condition is the Discharge Suirnu., 
of Dr. Richard Hoffman, in which the diagnosis "posterior 
lateral myocardial infarction" was made, and noted that the 
Claimant was on a routine anticoagulant therapy while in the 
hospital from January 3, 1.066 until January 28, l n 66. It was 
also noted that Dr. Sanford Sarney, as well as making the 
above diagnosis, listed "Hypercholesterolemia" as part of his 
final diagnosis. (Ex. 1 to 1/6/67 Hearings). The Claimant 
at the hearings on January 6, 1967 stated that as a result of 
his condition he had not returned to work; that the doctor 
didn t want him to do any physical work; that he was not able 
to climb stairs without getting winded; and that lengthy walking 
caused chest pains for which he took nitroglycerine tablets. 

(Cl. Ex. 5, pp. 18, 19). 


A medical report of Dr. Harold Shub, dated October 7, 
1966, noted the above subjective complaints as well as general 
weakness and easy fatigability. Dr. Shub commented that the 
Claimant presented the clinical picture of a healed myocardial 
infarction associated with an anginal syndrome due to coronary 
insufficiency and severe impairment of cardiac function and 
efficiency. (Cl. Ex. 1). Dr. Shub did not testify at the 
hearings in 1967. 


Dr. Sanford Sarney, who did testify on April 14, 1967, 
(Cl- Ex. 6), stated that his diagnosis was "acute myocardial 
infarction of the posterior lateral wall of the myocardium," 
which was explained as an occlusion of one of the coronary 
arteries with a subsequent obstruction of one of the muscles 
of the wall of the heart. (Id., p. 71) He further testified 
that tho Complainant complained of anginal chest oain on 
exertion, and that tho Claimant showed a hvnercholesterol rate 
which predisposed the patient to just what*the Claimant had 
sustained, coronary infarction and angina. (Id., pp. 84, 85) 
Further, that hypercholesterolemia predisposes to hardening 
of the coronary arteries and that hardening of the arteries 
would lead to coronary infarction. (Id., p. 89) 
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Na l;han i i ) 




who testi fir'd for t he Carrier 


April 25, 1967 (Cl . : . 7) , di ign< i t he Claimant’ 
after his examiii.Tt ion on July 1, 1966 (Cl. Ex. a to 4 / 2 s 
Hear i nqs ) , as "Artori< ■ • : roti c h< 11 l <! i - 

lateral wall myoeardi i) infarction, •..'•II ••om n ;afe!." 
that t im< Di . R< ich t stif iod that tl hyj i< 

diagnosed by the horpi tal predisposed the Cl : i in t n I. to u-: 
and marked disposition of cholesterol within 
arterios causing the arteries to become insidiously and 
progressively narrow. (Cl. Ex. 7, p. 114). Dr. Reich's, 
opinion then was that the Claimant sh< ild r . ur s : 
work within his tolerance as soon as possible, 
the Claimant was being given anticoagulants to avoid fut 
thrombosis. 


! l t n 

/6 7 


co lorn to; 


thal 


Subsequent to the Deputy Commissioner' Compensation 
Award, which als ; J : s the Claimant was afflicted with 

a pre-existing arteriosclerotic heart disease (Cl. Ex. 8, *3), 
the Claimant • by Dr. Reich on January 12, 1968. 

At that ti.me, it was i 1 tl it mt ikina antic iau] 

and nitrogly rine tablets, but that he showed nc evid n 
myocardial insufficiency. (less. Ex. 1) Dr. Reich coi luded 
in a medical repo 1 t on his examination of the C3 a 1 rn:,r, t ^ T ' 

June 12, 1970, that the Claimant had done well since his last 
examination, that he had a mild partial disability and that 
he could perform light sedentary work. (Resp. Ex. 2). in hi^ 
medical report of April 17, 1972, Dr. Reich concluded *thc^ 
despite the frequency of the Claimant's subjective complaints, 
his examination, including EKGs, showed that the Claimant's 
condition was static, and that he should perform light or 
sedentary work which would prevent psychogenic or musculoskeletal 
deterioration. (Resp. Ex. 3). Dr. Reich's final medical report" 
of May 11, 1973 concluded in the same manner. (Resp. Ex. 4). 

Dr. Harold Shub's medical report of June 2, 1972, repeated 
the same history and subjective symptoms of the Claimant as 
did his report of October 7, 1966, and concluded that the 
patient pre a clinical picture of a healed nr u ;ial 

infarction associated with a severe anginal syndrome due to 
coronary insufficiency and severe impairment of cardiac function 
and efficiency. However, his conclusion differed in that he 
now found the Claimant to be totally disabled and incapable'" 
of any effort or exertion. (Cl. Ex. 2). This report was 
followed by a "Supplementary Report" of August 30*, 1972, which 
only stated that in Dr. Shub's opinion, with a reasonable 
degree of medical certainty, the Claimant was totally permanently 
disabled as a result of his heart condition. (Cl. Ex. 3). 

Dr. Shub's medical report of Jum 8, 1973, is not unlike hi 
June 2, 1972 report. (Cl. Ex. 4). 


9 t 
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Dr. Shub's testimony at the current, hearing was much in 
line with his medical reports, however, tie stated further 
that artorialschlorotic heart disease is progressive and that 
it may progress to the point of gradual narrowing of the lining 
of the coronary arteries and produce chest pains which are 
known as angina pains. The latter pains are duo to the dis¬ 
parity between the blood oxygen nourishment the heart requires 
at any particular time and what can b. • delivered through these 
narrowed vessels. (Tr. 19). In comparing the elcctrocardio- 
graphic findings of October 2, 1966 and June 1, 1972, concerning 
the myocardial infarction, Dr. Shub testified that the latter 
electrocardiogram was a change for the better, since there 
was a contraction of the scar which did not dilate or cause 
an aneurysm, that it was not the scar area which produced the 
Claimant s symptom, but rather the a’rtcrialschierotic process 
which was the cause of the disparity between the blood supoly 
demanded and that given. (Tr. 23, 24) . Dr. Shub further 
testified that the subjective complaints of the Claimant were 
a major basis for his opinion. (Tr. 25, 36) . However, in 
reaching this conclusion, Dr. Shub was not av/are that the 
Claimant had performed any type of work, or that the Claimant 
was driving an automobile. If the Claimant had advised him of 
this during his examinations, it would have altered his 
opinion. (Tr. 25, 26). 

As to the medications taken by the Claimant, Dr. Shub 
stated that nitroglycerine tablets give immediate relief by 
dilating the blood vessels and in turn increasing the coronary 
flow by getting more blood through the narrowed vessels, and 
that vasodilators perform the same function except on a slower 
release basis. (Tr. 31). With regard to the taking of nitro¬ 
glycerine tablets, Dr. Shub stated that many men who take them 
are capable of gainful employment or performing some type of 
work, and that it was up to the patient to tell him whether he 
was physically capable of it. (Tr. 32). 

The Claimant, in his testimony before the undersigned, 
provided the same subjective symptoms as appears in the 
medical reports of both Dr. Shub and Dr. Reich, i.e., taking 
of nitroglycerine tablets for chest pain, is only able to 
walk a few blocks before getting winded, and that he cannot 
climb subway steps. Additionally, he testified that ho is 
presently residing in Great River, Long Island, New York with 
his sister and has been living there for the past few years, 
since the death of his mother. Before that he resided with 
his mother in an apartment house at 78th Street, Brooklyn, 

New York. further, that he had not performed any work for 


5 
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Mr. Anthony Ki.pos i t.o, who finer. i tor, .1 1 1 mil ' r yard ,ti JfiO t j . 
Hamilton Park-viy, Brooklyn, Now York (Tt . (.7) ; an! L i i tact, 


had not per f • > > irv: i uiy work • 

i nee 

1 966 

(Tr. 59); 

that his 

wi f' 

left him about . i seven 

yon r: 

h aqo 

(Tr. 00); 

but that 

1 or 

the past four years, he has 

b< -on 

goi ng 

w i t h a g i 

r 1 -1 r i i.'i! 

>i, who 

livcs on 64 th St re t, M• 

yn, ; 

lew York, and t!. 

at 1 1 C! CO 

nt ributo 

to tier support (Tr. 

that. 

lie <je 

in 1 it! v 1 > 

1 nds his 

days 

in such activities a:. vi.sitj.ng a 

qaraq 

e on 29 th* 

Street i 

n 

Brook lyn , New York , v i r: i v ing 

1 he 

union 

hall, and 

s ?oino 

poonlc 


he used to work wi th (Tr. 61) ; and that he; is a 1 i censed 
automobile driver and that he does drive an automobile (Tr. 58). 

Mr. Anthony Esposito, owner of the lumber yard at 3803 
Ft. Hamilton Parkway, T '’- oklyn. New York, test ifj 1 with r» jurd 
to a statement given to th. Carrier on August 22, 1072. 

(Resp. Ex. 5) Contrary to Claimant's testimony, both the 
statement of Mr. Esposito and his testimony established that 
although the Claimant v/as not a payroll employee, for a three 
month period in 1971 the Claimant hung around the lumber yard 
and performed such odd jobs a: sweeping the floor, helping with 
the customers and straightening out some of his slock. The 
Claimant did this for several hours a day, about three days a 
week. (Tr. 105-106) There is not indication that any of this 
activity on the part of the Claimant was taken into eonsideratio 
by biD 0 p\.i £_y 0 oinmi? s 2 . o!. o it in Hip r(?jsciior. q , "' r ^ ^ r.n v 

modification in 1969, or at any subsequent time, and certainly 
not the Claimant's activity at the lumber yard. Nor is there 
any indication that informal..ion concerning such activities 
was provided Dr. Shub, who testified that if he had been advised 
by the Claimant of activity of this nature, and that of driving 
an automobile, it would have altered his opinion. (Tr. 25, 26). 
It certainly must be presumed that at least for the past several 
years since the Claimant has been residing in Great River, Long 
Island, that either public transportation or his orivate auto¬ 
mobile were utilized to visit the various locations in Brooklyn, 
i.e., Ft. Hamilton Parkway, 64th Street and 29tn Street. 

It is clear from the entire medical record in this matter 
that the Claimant suffered a posterior lateral myocardial 
infarction in 1966, a condition which both doctors subsequently 
concluded was well healed. Dr. Reich, who examined the Claimant 
in 1968, 1970, 1972 and 1973, concluded that the indident of 
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the myocardial infarction has not resulted in any myocardial 
insufficiency. In comparison of the 1966 and 1972 electro¬ 
cardiograms, Dr. Shub testified that there was a change for 
the better since there was a contraction of the scar which 
did not dilate or cause an aneurysm. Doth doctors agreed that 
it was not. the myocardial inlarction which produced the 
Claimant s symptomatology, but rather the artcrialschlcrotic 
process which has caused the coronary arteries to become 
insidiously and progressively narrow, and that it was for the 
angina pains resulting from the inter-action of this condition 
that the various medications, nitroglycerine and vasodilators, 
were being administered. 

1 therefore find from the entire record in this matter, 
that if there has been "a change in conditions" it has been a 
change for the better, that the Claimant is not permanently 
totally disabled as a result of his injury of January 3, 1966, 
and that modification of the May 31, 1967 Compensation Award 
should be denied. 

Since the Claimant has already received the maximum 
allowable compensation for an injury which occurred prior 
to the enactment of the 1972 amendments, he is not entitled 
to additional compensation. 

With regard to the question of the constitutionality of 
the 1972 amendments to the Act, raised by the Respondent 
under Point II" of his Brief, i.e., retroactive—orosnective 
effect of the amendments, it is unnecessary for the undersignd, 
in view of the above findings, to consider this question. 
However, it should be noted here that although properly raised, 
an administrative proceeding is not the proper forum for 
testing constitutional issues, and that an administrative 
tribunal must assume the validity of the legislation which it 
administers. Engineers Public Service Co. v. S.E.C., 138 
F. 2d 936 (1943); Public Utilities CoramTof Cal , v. United 
^^ a _ es ' U.S. 534 , 78 S. Ct. 446 (1958); Panitz v. District 

of Columbia , 112 F. 2d 39 (1940); Budler v. Fl75t~Na t . ' _ B - 

16 F. 2d 990 (1927), cert denied 274 U.S. 743 (1927); 

Southern Boulevard R. Co . v. City of Now York, 86 F. 2d 633 
(19 36 ) . 
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Counsel for Claimant has submitted a request for approval 
of an attorney's fee of $4,500.00, and has submitted as in 
attachment, a schedule of the time and effort expended by him 
in representing the Claimant in the prosecution of his claim. 

It is well realized that since the Claimant was not successful 
in this matter, such fee cannot be assessed against the Emolover, 
or Carrier. However, an attorney who properly and dilicjontlv 
represents a client in any matter is entitled to a fee com¬ 
mensurate with the services performed, whether he be successful 
in his efforts on behalf of his client or not. 

Prior to the 1972 amendments, §928 (a) , 33 U.S.C. §928 (a), 
provided that no claim for legal services, or any other 
services rendered, would be valid unless approved by the 
Deputy Commissioner or a court, if appeal of a compensation 
order were taken. The 1972 amendments to §928 provided, for 
the first time, an assessment of attorneys fees against the 
Employer, or carrier, if the claimant were successful. 

Subsection (a) provided for such assessment at the Deputy 
Commissioner-Administrative Law Judge level, while Subsection (L) 
additionally provided assessment for successful efforts before 
the Board. This latter Subsection also provides that "...In 
all other cases any claim for legal services shall not be 
assessed against the employer or carrier", i.e., cases where 
the claimant is not successful The proscription is not that 
attorneys' fees shall not be approved, but rather that they 
shall not be assessed against the carrier. Additionally, 
Subsection (e) provides for prosecution and penalty for any 
person who receives a fee unless it is approved by the proper 
forum. Under the interpretation of the Board, as expressed in 
Director, OWCP v. Hemingway Transport, Inc ., BRB 74-129 
(August 6, 1974), attorneys would be denied any fee if un¬ 
successful, for their services on behalf of a claimant, no 
matter how much time was expended or how diligently they 
prosecuted their client's claim. This barrier would certainly 
discourage attorneys frpm accepting clients who wish to pursue 
their claim through formal proceedings or appeals. 

Such interpretation is not in consonance with the practice 
of law, nor with the legislative history of amendments to 
§928. The summary of the Senate Report accompanying §2318, 

S. Rep. No. 92-1125, 92 d Cong., 2d Sess ., (Legislative History 
of the Longshoremen's and Harbor Workers' Compensation Act 
Amendments of 1972 (GPO 1972, 70]) reflects the intent of the 
Senate Committee with regard tc Legal Fees: 
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"Section 2318 amends Section 28 of the Act 
to authorize assessment of legal fees 
against employers in cases where the existence 
or extent of liability is controverted and 
the claimant succeeds in establishing liability 
or obtaining increased compensation in formal 
proceedings or appeals. Attorney's foes may 
only be awarded against an employer where 
the claimant succeeds, and the fees awarded 
are to be based on the amount by which the 
compensation payable is increased as a result 
of litigation. Attorneys' fees may not be 
assessed against employers (or carriers) 
in other cases. 

In all cases, the amount of attorneys' fees 
payable to the claimant's lawyer ( either by 
—empl oyer or the claimant ) is subject to 
approval by the Deputy Commissioner, Hearing 
Examiner, Board or Court, as the case may be." 
(Emphasis added) 

... In view of the above, and mindful that the Claimant in 
this matter has not been successful in nursuinq hi= ci^im t 

oo«^5^ e, e aPP J° Ve o^ he araount of $2,50CLQ0 as a reasonable and 
equitable fee for Claimant's attorney, Angelo C. Gucciardo. 
However, this fee will not be assessed against the Employer 
or Carrier. 


ORDER 


IT IS HEREBY ORDERED: 


. f* That the claim filed herein by Vincent Salzano for 
modification of the Compensation Award, dated May 31, 1967 be 
and the same hereby is, denied. ' 

2. An attorney's fee in the amount of $2,500.00 is 
approved for Claimant's attorney, Angelo C. Gucciardo. 

However, such fee is not assessed against the Employer or 
Carrier. 1 


/J. ?*7 

EDWARD H. MCGRAIL 
Administrative Law Judge 


Dated: November 18, 1974 
Washington, D. C. 
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U.S. DEPARTMENT OF LAbOR 
Benefits Review Boaiu 
Washington, d.c jo2h 



VINCENT SALZANO ) 

) 

Claimant-Petitioner ) 

) 

v. ) 

) 

AMERICAN STEVEDORES, INC. ) 

) 

and ) 

) 

MICHIGAN MUTUAL LIABILITY ) 

INSURANCE COMPANY ) 

) 

Employer/Carrier- ) 

Respondents ) 

) 

) 

DIRECTOR, OFFICE OF WORKERS' ) 

COMPENSATION PROGRAMS, UNITED ) 

STATES DEPARTMENT OF LABOR ) 

) 

Petitioner ) 

) 

v. ) 

) 

AMERICAN STEVEDORES, INC. ) 

) 

and ) 

) 

MICHIGAN MUTUAL LIABILITY ) 

INSURANCE COMPANY ) 

) 

Employer/Carrier- ) 

Respondents ) 
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Benefits Review Board 


BRB Nos. 74-223 
and 74-223A 

DECISION 


Appeal from Decision and Order of Edward H. McGrail, 
Administrative Law Judge, United States Department 
of Labor. 

Angelo C. Gucciardo (Israel, Adler, Ronca 

and Gucciardo), New York, New York, for claimant. 

Joseph S. Manes (Minor and Manes), New York, 

New York, for employer/carrier. 


« 
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Linda L. Carroll (William J. Kilberg, Solicitor 
of Labor, Laurie M. Streeter, Associate Solicitor), 
Washington, D. C., for Director, Office of Workers' 
Compensation Programs, United States Department 
of Labor. • 

Before: Washington, Chairperson, Hartman and 
Miller, Members. 

Hartman, Membe r: 

This is an appeal by the claimant and the Director, 

Office of Workers' Compensation Programs, seeking review 
and reversal *of a Decision and Order '74-LHCA-266) of 
Edward H. McGrail dated November 18, 1974 denying claimant's 
request for modification. The request for modification was 
filed pursuant to the provisions of the Longshoremen's and 
Harbor workers' Compensation Act, as amended, 33 U.S.C. 

§901 et seq. (hereafter referred to as the Act). 

On January 3, 1966, claimant suffered an acute posterior 
lateral myocardial infarction in the course of his employment 
with American Stevedores, Inc., (hereafter referred to as the 
employer). A formal hearing was held before the deputy 
commissioner, and, on May 31, 1967, claimant was awarded 
temporary total disability benefits from January 4, 1966. 

Based on the medical evidence presented, the deputy commis¬ 
sioner found that the claimant had pre-existing arteriosclerotic 
heart disease which was asymptomatic prior to claimant's 
heart attack on January 3, 1966. Such condition had not 


I 

■ r 
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prevented him from performing his duties as a marine 
arpenter prior to January 3, 1966. It was further found 
that claimant had a tenth grade education and had been 
employed as a marine carpenter all of his industrial 
life. Claimant was 35 years old at the time of the heart 
attack. 

Subsequent to the deputy commissioner's Order, the 
employer made several requests for modification under 
Section 22 of "the Act, 33 U.S.C. §922, contending that 
claimant was no longer totally disabled. Each request for 
modification was denied. Compensation payments were termi¬ 
nated by the employer on July 30, 1972 because the statutory 
maximum for temporary total disability under the unamended 
Act hid been reached. The claimant then filed a timely 
request for modification of the May 31, 1967 Order of the 
deputy commissioner contending that his disability is 
permanent and total. In his Decision of November 18, 1974, 
the administrative law judge held that claimant is not 
permanently totally disabled a? a result of his injury 
of January 3, 1966. The administrative law judge also 
approved a fee for legal services rendered by claimant's 
attorney but ordered that it was not to be assessed against 
the employer. 

The claimant and Director appeal contending that the 
administrative law judge erred in denying claimant's request 
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for modification. Further, the Director argues that it 
was also error to approve a fee for legal services rendered 
by claimant's attorney‘where the request for modification 
was rejected. 

It is well settled that Section 21(b)(3), and tne 
law as summarized in O'Keeffe v. Smith Associates , 380 U.S. 

359 (1965), require that the administrative law judge's 
decision be affirmed by this Board if it is supported by 
substantial evidence, is not irrational, and is in accordance 
with law. The case before us is medically complex. Claimant's 
condition is complicated by the progressive advancement of 
underlying arteriosclerotic heart disease, such disease 
being asymptomatic before claimant's injury in 1966. 

Dr. Harold Shub, testifying on behalf of claimant, was of 
the opinion that there is a relationship between a trauma and 
the advancement of arteriosclerotic heart disease, that 
claimant's disability is permanent and total, and that claimant 
cannot return to his occupation as a marine carpenter. 

Dr. Nathaniel E. Reich, on the other hand, testified on 
behalf of the employer that claimant is presently suffering 
from only a "mild partial disability" as a result of the 
heart attack and that a myocardial infarction plays no 
part in the advancement of underlying arteriosclerotic 
heart disease. Although Dr. Reich stated that claimant 
is presently capable of work of a "light or sedentary nature", 
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he testified that claimant should not engage in strenuous 
physical labor. The record also reveals that claimant often 
visited friends at the'lumber yard of one Anthony Esposito 
and would sometimes sweep floors or do other odd jobs to 
pass the time. Claimant vns never on Mr. Esposito's payroll 
nor did he engage in any work-related activity on a regular 
basis. 

Although Dr. Shub and Dr. Reich disagree as to the 
extent of claimant's disability, both agree that claiman 
has suffered a disability as a result of the 1966 hear 1 
attack which prevents him from returning to his former occupa¬ 
tion as a marine carpenter. Once it is established that 
an employee is disabled from his regular employment, the 
burden is on the employer to come forward with evidence that 
the employee has accual opportunities to obtain other suitable 
employment. Offshore Food Service Inc, v. Murillo , 1 BRBS 9, 
BRB No. 73-141 (May 15, 1974); Brown v. Maritime Terminals, 

1 BRBS 212, BRB No. 74-177 (Dec. 6, 1974) ; Mason v. 

Old Dominion Stevedoring Corp. , 1 BRBS 357, BRB No. 74-182 
(March 21, 1975). See Perini Corp. v. Heyde , 306 F. Su^ -. 132 
(D.R.I. 1969). The Act makes clear that "disability" is 
an economic and not a medical concept. 33 U.S.C. §902(10). 
Thus, an employee who is only partially disabled in a medical 
sense may well be permanently and totally disabled under the 
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when the claimant's age, education, work experience, 

and the availability of suitable employment are considered. 

Brown , supra ; Mason , supra . 

% 

The record in this case reveals that the claimant is 
presently 44 years old, has a tenth grade education, and 
has worked as a marine carpenter all of his industrial 
life - an occupation from which he is now totally disabled 
because of a work-related injury. There has been no 
showing by the employer of actual suitable employment 
available to claimant. In fact, upon questioning, 

Mr. Esposito testified that he would not hire claimant 
because of his heart condition. There is no presumption 
that, merely because claimant is physically able to do 
light work, suitable employment is available to him. 

The testimony of Dr. Reich that claimant is able to perform 
"light or sedentary" work is not enough to sustain the 
administrative law judge's finding. There must be some 
showing that suitable employment is actually available 
to claimant. Thus, we hold that the administrative 
law judge erred as a matter of law in finding that the 
claimant is not permanently and totally disabled within 
the meaning of the Act. 

The employer contends in his Response to the Petition 
for Review that, even if claimant is permanently and 
totally disabled, certain new subsections of Section 10 
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of the amended Act, 33 U.S.C. §910, which increase the 
benefits for pre-amendment injuries, are unconstitutional 
in that they authorize•the taking of private prope^tv 
without adequate compensation. The Board declines to 
rule on such issue since the employer failed to submit 
a Notice of Appeal and Petition for Review requesting 
adjudication of that particular question of law. Therefore, 
such issue is not properly before the Board. 

The administrative law judge, although he denied 
claimant's request for modification, nevertheless approved 
a fee for legal services rendered by claimant's attorney 
but ordered that it was not to be assessed against the 
employer. Such approval is not in accordance with law. 

This Board has consistently held that Section 28 of the Act, 

33 U.S.C. §928, conditions any award of fees for legal 
services rendered by claimant's attorney upon the success¬ 
ful prosecution of a claim. Director, Office of Workmen's 
Compensatio n Programs v. Hemingway Transport, Inc. , 1 BRBS 73, 
BRB No. 74-129 (Aug. 6, 1974); Wong v. General Dynamics Corp. , 
1 BRBS 90, BRB No. 74-126 (Aug. 20, 1974); Karacostas, Sr. v. 
Port Stevedoring Company, Inc. . BRBS 128, BRB No. 74-176 
(Oct. 7, 1974). 

However, upon a finding that claimant is disabled 
within the meaning of the Act, claimant's attorney is 
entitled to a fee for legal services rendered before the 
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administrative law judge as well as for the work performed 
in the successful prosecution of this appeal. Any appli¬ 
cation by claimant's attorney for a fee for legal services 
must be submitted to the persons, administrative body, or 
court before whom the services were performed and must 
be accompanied by a complete, itemized statement of the 
extent and character of the work done, in accordance with 
the applicable Rules and Regulations promulgated pursuant 
to the Act. ’ 20 C.F.R. §702.132; 20 C.F.R. §802.203. 

Accordingly, the Decision and Order appealed from is 
reversed and the case remanded to the administrative law 
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Transcript of Hearing Before 

Administrative Law Judge McGrail, September 25, 1974 
A Yes. 

Q How heavy is this timber that you hove to lift? 

A This day v:e was loading oig stuff like six by eights.; 

1 

Q How heavy wa3 it? 

i 

A Over one hundred pounds. 

Q Each 0 • 

4 

i 

A Yea. 

f 

Q how, does your work as ma -:7'o carpenter require you j 

} 

to work aboard vessels end ,jc up ard down c’nip 3 and 4adders a. d 


stuff? 


Oh, yes. 

Sine.; you test! let hr Ins* tii o 


hno any 


specialised training or cC.6 i .June?. ..c. ;. il .• ~ or an; -.Inc’ 
A Bid I go to school, do you mean? 


Q Have you done fay work oinco you hod the lest hearing 
up until the present time for wages? 


Q Hava you been under medical care *ii.ee the last hearing 

i 

up until the present time by reason of your heart condition? 

t 

A Yes. 

Q V/ill you tell us who is tr .sting you? 

A I am down there at the .itA under O', Ku. 


Q 


K-u? 





t 


3 

4 
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Can you give uc a picture 3 0 that the Judge knows how 


55 


5 you feel? 

I feel bla. No power, no pop. 


7 4 


Q ftaii, you said that you take the nitroglycerin and j 
v/hat occurs that compels you to take the nitroglycerin? 

/ 

^ 1 get a pain in the cnest. 

Q How often do you get this pain in the chest? 

Sometime8 I get it a few times or twice during the 


o 

.» 

Ii 

it 

Ij 

day 

and 

I don 1 

t ha 

•a t 

o fca 

ke t, 

hi 

• -*'t fOgI.;c' 

a '• 

If 

!» 

ij 

Sot 

the 

pain s 

ince 

.» JL 

± u 

goca 

awe 

u 

right av.e. . 

1 $ 

fS 

** 

i 


Q 

When 

you 

« *0 t 

t> c w 

tne 

[)?. ,i 

ii 

in the •: 

i?. 

ii 

ij 

nitrogly 

ceric. 

how 

I Z-d 

S 

r 3 ^ T 

i. 

0 

J .... n 

i3 

! 

m 

*» 


fi 

Tim 

pain? 






*■*. 

$ 
i % 

■f 


Q 

Yen. 







i 3 

•t 

t 


J5 

7 i <»* 

J. V o 

«'c *-*'i• J 

tsJ 

, ; .!0 i 

SW;. • 

o 

jJttC L't) 1. li J :~{5 V 


«e 5h? 


M ' 4- 


lasts about five minutes, 

Q 1£ you don't take the pill, how long does M last 
^ It don't go away, 

Q You snld • vou 3 bottle a month or one hundred 

a month and does a. bottle consjat of one hundred? 

A Yes. 

how many times in o cay would you experience this 
,-j discomfort in the chest? 

*’*' A few tiP’eo, 

f 

~ ij 

!l ^ khat does a j.ew times mean to you. si:-? 


" il 

*r l! 

- *" i* 
!! 

• v i 

j 

\ 

t 

ij 

I'l Ij 

ii 


ii 
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Q i*r. Salsa no, if I told you that Mr. ifcpoalto has 


j{ advised us thr t you p-erfo cmed a one won: 'or .j.„ in 1971. t 


witj you swept out, handled the stock end waited on c us tor-ex* 


for a period of three months in 


iv'i' 1 you ary that is 


wrong? 


Q You did net do that? 


A No. 


it?i. f*AN£,»3: j. hove tic Cv -the c question 2 of th *r 


witness. Your Honor 


ri... Dj.R CT hiyAilJ. nYrlOK 


BY MR. QliCCXf-flDC: 


Q The ILA pension that you 


ili V* . 


ct the disability fox* you:.* ,ine rt co> • tic 


Q is this given to you by union eo;>: „r.c v! o vh. 


York Bhipp:’ng As3ocLa 1:1 on? 


Yes. 


-•iR. GUCClilRDO; Me further cjluv> 1:3 oris » 


jUuGfE r-'xsGRP.-L: No, I do cl have any questions. 


You may be excused, A\ Bolzano, 


(" t ;.n .>83 excused. ) 


We will now take a recess. 


(Roc333. ) 


v : > !! 


: UDGE McORA.t.L: The precseeing will corns to order. 


• \ 


y 
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j 

it would have been better if it had been withheld. 

\ 

Let me as!c you one direct question and it hoe to do 

. 

with inadequacy in your aaxual life with your wife, is that the' 

i 

problem,that your wife left you? 

THE WITNESS: Ina dequacy. , 

j 

JUDGE rtcGR/:IL: Inadequacy. 

THE WITNESS: Con I whispe^? 

i 

1 

I Couldn t. function os a mo; 1 , In o1j;• j r crlc, you 1 

know ~- 

JUDG£ ItC'LlA IL: All right. 

Does that satisfy, Mr. Manes? ; 

MR. FANES: Yes. • 

I 

I thinl< I get the gist of it. 

I asked the question to icy the bra; 0 or the follow-, 

ing question. 

BY MR. MINES: 

Did you over live ei 1366 6Eth Street, Brooklyn? 

My girlfriend's house. 

Nov: long have you bean going with .voi r girlfriend? 
About four years. 

Do you got a pension from the union, to>? 

i he ILA, yes. 

How much is that? 

MR. GUCCJAilDO: Objection, Your lionc*-'. 

That 1 immaterial to the issues in this c; so. 


Q 


Q 

A 


Q 
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iorget where you said. 

A A garage on 29tli Street in Brooklyn. 


* 


It Is liwe -- I guess you call it a garage ami 1 irnow 


the people there personally. 

G Did you do any work there? 


; ! 


A 

No. 









/ 

1 

1 

- 

,i 

c 

What do you do wl 

ran y 

ou 

-• r~ 

t 11*° C { 1 ? 




1 

! 

i 

1 

i 

A 

Shoot the breeze. 









2 1 
' 1 
1 

1 


All the guys -- t 

hat 1 

s 

■o' 

-k ui : 

. e' 

• ;;r> 


3CC - 

to ! 

t.Lon 

I 

and 

the people 1 work 

with 

r 1 1 

li 

•y lift 


they 

do . ' l 

hang 

!i 

?: ; out 

there 

20 they coir.j do. . 


; , o i 

; 1-1 

> 





i 

'2 ! 
i 



They know I hang 

out 

• n.> • 

*,•» 

so the 

■y 

c ore 

c ovr 

o o s t* e 

T3 ; 

i 

me. 











"d i 

t 

l 

i 

1 

Q 

Are you receiving 

a {i 

Isa! 

)il 

ity : . 

c 

e] Securj.t 

j 

1Z | 

pension? 

1 










sf' j 


A 

Yes. 









J, 

I 1 

1 












•5 1 

• / 

[ 

Q 

Ar.d how lon r , hr ve 

you 

br 

■o 

T 'C »*i.V 

in 

g the 

t for 

7 

•t* 


A 

7. don 1 1 romei :c. 

exec 

“i., ; 

V. 

lit 11 . 

r> 

1: li t 

O, • — » 

•U a • i 

eor.ths 


• 

or n 

yes:.' 

after I first g't 

hur 

i. . 










' as it u t on my rdvic . 

the 

4. 

li 

you we 

ut 

do' - .'’’. 

era 

you 

• 1 

i 

1 1 

appl: 

led f: 

i>r this pension? 









« m 

if 


A. 

o « 









i 

*'j! 


Q 

Are ycu still get! 

Ling 

i t 

up 

until 

t! 

!: » P " 

. oont 

t of .o 

a/v j! 

ii 


A 

Yes . 










Q I just wanted to ash you one rr.o'-j tisw, and i \ 


tl. 
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l 

quicker. 

J 

t 



1 

I have to object to that. 

t 


S' 


JUDGE I*c GRAIL: I overrule your objection. 


3. 


3Y MR. GUCCXARDO: 1 

5 


a 

Q 

Mr. Salzono, how old are you now? 


6 

A 

f 

I will be forty-four next week? 


7 

Q 

Are you living with your wife? 

» 


3 

1 t 

! 

m* - 

no. 

I 


3 

Q 

i 

You are separated? i 


SC 

1 

A 

1 

Yes. | 


u j 

i 

0 

What u the reason for the separation? i 


12 

A 

1 

. She left me about six or seven years a._o. 

** i 


?3 

| 

| ' « 

1 

Was this following the accident? 


14 i 

J 

* 

Yes. i 

i 


~ i 

j Q 

« 

Was there anything ;*n relation u tha t _o;.c. vat, on 


ir. 

i 

that v/as 

either directly o .• ^directly related oo the condition? 


W | 

A 

I don't understand the question. 



Q 

Did your wife leav? you for any reason of your heart 


#2 ! 

• 

attack and your symptoms? 


' 

2C ! 

t 

A 

I was no more man. 


; 

'» 

Q 

When you say that you were no more man, whet do you 


I 

*-• i 
i 

mean by t 

hat? 


g.y j 

!! 

A 

I was no more man. 


w )j 

i 

Q 

13 that what oh a said? 


2i [ 

|| 

1* 

A 

Yes. 



p 


\ 


* 
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Q How do you spend your days, Mr. Saizano? 

A Hanging around, going to place j, play cords, down si. 
r.he> union hall, in the garage, or ft.oro or Icon seeing people J 
used to work with. 

c - Do you know fir. Esposito? 

A Yes. 

Q #ho Id ho snd vvhat docs he no? 

A :ig owns a lumber yard or 31 th or 39th dt .eec tc,-: 

Port Hamilton ii: Brooklyn. 


0 


p 

Bo you go fch.-re? 

•• t 

4 . 

II 

j! 

A 

Not a long time, 


;i 

i 

ft 

Q 

Did you go there? 

M 

1 

A 

Yes. 

14 

I! 

II 

Q 

Did you work or hi.;:? 

* ? 
?-V 

II 

!| 

Ii 

A 

No. 

12 

1! 

i 

1 

i 1 

Q 

V/hat did you do 'he •e? 

»7 

1 

A 

Hang or md. 

• *■» 

I 

i! 

ii 


1 Knew the people in the ... 1; e : ; i 

t , 

Ji 


That's where- .» o-iji-v 1.1.7 h Cu c (: . . ,- U ; 

A # - 

jj 

i 

Q 

How long din ,-i.u na.ig around? 

?.» 

> 

1 

• 

1 

A 

i couple of hoi. , two 0- i-h v? . £ . 


ii 

i! 

Q 

Bid you ever receive an*, earn.!. ^ ,r : or 


r, ii 

S-H 


n jju ever receive any earn. . *353 or frorr ,<ir. 

|| Sspoaito for anything you did e.t the ltncoar yard? 

it 

A Kot Tive Cento. 

j! 

Q You said that you hung c round uomewhe o?lc . and X 


J _ 
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away or hang up some screws, you know. 

2 

Q 

Nov/, sir, can you tell us whether or not you paid him? 

3 

A 

No. 

4 


I never paid him. 

5 

Q 

Did you carry him on your payre 1? 

6 

A 

Never. No, sir. 

7 

Q 

Did he owe you any money? 

3 

A 

Prom time to time he borrowed a ten-doller bill, a 

3 i 

1 

twenty-dollar bill. 

:c j 

| 

Q 

Dil he pay you or wow it oil'? 

1 

:? 

* 

No, he never worked It off. 

12 

i 

l 

Me paid me back. 

53 | 


MR. DiCONSTANZO: I am through. 

* i 


JUDGE MeGRAIL: All right. j 

!5 


CROSS -SXA MINATION 

•6 


BY MR. GUCCIARDO: 

’; 

Q 

Mr. Esposito, are you personally a friend of Mr. 

i 

■° i 

i 

Salasno 

? 

y j 
!’ 

A 

i 

We became friends after awhile, sure. 

_ i 
“ | 

Q 

i 

Was he, in fact, e friend of one of your employees? 

1} 

n !i 

•i 

l; 

A 

1 met him through my foreman who he uza a close 

« 1! 
i 

friend 

i 

of. 

i? |j 
; 

24 ' 
|| 

Q 

Did he origin/ lly ccme to hang around your piece to : 

see the 

foreman? 

*i 

i 

A 

Because of the foreman, yen, and not for ne. 

f 


/ 


1 




1 
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25 

i 

t 

day and the shortness of breath which is evidenc 

which are 

i 

2 

j factora which would mitigate against the expenditure of cry 

• 

• 

3 

j effort or exertion oven in the cost of Iran: oort 

t 

a tion. 

1 

4 

<3 

j Q Then, I should take it ti at he could not or should 


5 

j not drive an automobile - by bin self? 



a 

i 

j A I believe he should not. 


j 

• 

7 1 

Q And if I told you that on r matter o* 

j 

fret nr- i -: 

A 

i 

t 


| bee r driving automobiles and has h.ld r chruffe 

i 

•'R 1 teens.; 


l> | 

• l 

siiXe 1966, would change you - ' ovaluat.-.oi. .0 

. ;C " U • • *' .» ,-) ' 


ID 1 
• 

# 

j disability in this n:a:ter? 


1 

n ;! fl No. 

1 



?2 j 

Q If he is able to do till. w'lh.et pppr • 

* *■ 1 ; 

* * **,/ 


;j symptoms -- 

it 



M i 1 
1 

1 « 

R -»• wovlo rot cnenj- • r ., c* ir.lon, :.- v . 

• ■ .0 do’: a».S 


i5 !i 

ij 

i what he should do '■•>•-2 two or*tiriv d * j. • ■> ». -j.. • 



IS ! 

i 

Q To whet degree arc the ouo,. c•.iv. ; co: 

•I 1 - ' -1! h . 


i 7 j 

I| 

to you by the Claimant a si .lf:lu: nt i cr f • • 

' C ■ ‘, 0 . 


« ii 

permanent total disability? 



Jr 

-v . ! * 

!• 

• t 

1 

fi - 1 would say it would be a maJc • per,:. 



1i 

<V !, 

Q A m:.\;or part? 



2i !i 

A Yes . 



2 „ if 

*i5 j! 

Q So that if the c -/edit*, lit; . f ,.h c c;. 

: f I; c :. - 



promised and hypothetic; j j y he has a,? o.vaggv v ' ; ;o 

'• of C:.>! - 


fi 

• »/ 

il 

plain to, inight you? opl;:i V 



.!5 ij 

fl I would have to say ,;hat is a poosib.l 

lily. 



V 
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evidence of contraction of the serve which is not a bad thing 

for the heart but he has not shown an ( y clinical improvement 

so ve would have to say that fortunately the scar did contract 

and did t t dilate or cause on rn.a-ry;;m or anything li*e that. | 

Q Doctor, the symptoms of which he co? oleins, d ffi.. | 

I 

cu.lty in walking and dysnen or shortness of breath, re thav 

i 

syn.pt ror r, oi nyocsrdia.^ info ret ion { ’ ' so or a • mpeorm the 
underlying arterial schlcrcfcic p rococo tnst produces them? 

^ it j.s actually c cotr’inr tior o . both. 1 

Q Could you tell me how the scar f ro; of the myo¬ 
cardial would produce the s.yvpvon or which n vo : ; • p ? 

A It is not the scarred area which la rrodrcln . ; 

Q Could the underlying arterial cchlerolic process 

f 

produce those symptoms? 

A In part substantially, yes. 


Q And is that :h: cause of th • fiisr.t v 

4‘ * ** ' W 

blood supply demanded end that giver? 

A Yes. 


0 Jf ft ii’3 


Q Doctor, you ea.lri that h * should t 
transportation, I thin . 

Is that correct? 


o uul c 


A Yes. 


Q And what ia the reason for that? 

A The presence of the prsttctuve vonlr’cr c-.:. .•-$ 

tions and the several anginal episodes that one ■ .1 






_ 
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Q 1 ask you* elector, to compare the ol?ctr&carc*lo- 

i 

*. 

I 

graphic findings you marie on your examination of October 3. ! 

1900 with '.no subonQiiGf t eloct^uca rdlorjrap'liic findings you r'Pd'^'t 

f 

on your two later excr.i nations sad tall me, in your opinion, 
there has been any change in the infarction and the postero¬ 
lateral wall. 

A Yes. 

There aas been some coutr.c- ion of the scar, ■ 

1 

Q How is that evidence, doctor? 


?(• 


A La 

li * S 

compa 

re the tracing cu 

1972. and 


1? 

of 

10/2/66. 






j 

jT: 

1 

Of 

Jur 

is .1, 

1972 

t 0 Cc tore r 2. 

and the is 

| 

O Oi Ofl3 j 

SS 

is 

the san.a 

and 

tv;c 3 

i'OV/S 

the persistent • ; 

; ’c • of r 

1 

Wr r o 

1 * 

and 

in the : 

t «/ : 3 

1, IS! 

72 t» 

being, ho.'.yvsr. 

M • . r 

•..«. v x i 

I 

, | 
lw i . vY £. P ' 

IS 

; 

inverted in 

' h<i 4 

0 1 It. 0 

load 

1.:• 

» • V <•» 

low but npri-at. -nc 

1 VfOUlW C 

• i 

’•j; ^ »_ 3 * 3 r • 

•jf. ; 

i 

tha 

li tv, C C? ct 

C ItS 

nge f 

or th 

it boo ter r ac Vh •? / 

' i» r*. 0 s9 u t 

1* \ 

6* i v * 


same. 


v -i 1 : 
-V * , 


A l-o, in the V lea tie the r 'waves in Y;5 and V6 i;o ^ 
inverted *n 1966 and whereas they arc upri.-rlv. not, so only the 
poo tori 01 component of the infarction is evidence in the trac¬ 
ing In the latter one, the 1973, which is indicative of port 
of the healing process and aufcaequr'V contrrctlon of the sc: 

Q In short, physiologic; lly he is better*’ 

A 1 wouldn't say ho is physiologically bet' .r. 

1 would say thou nl ?ctrsccrdiogr'.ph’.c«.:3 * thers S <* 


3 
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if the healed area no longer contains coronary nerve endings 
which are necessary to convey such pain and, furthermore, the 
coronary artery does not become occluded gain at that same 
site, so this may on occasion be due to the insidto' and 
progressive involvement of other m. .-elated coronary branches. 

fnd especially since this is a progressive disease 
in everybody. 

Q Would the fact that an individual who has arterial 
schlerotic iieoro oisoase suXj. era a ryucc .’•tie'. 1 in asrcti*oi pis 1 ^ 
any part in the advancement of the underlytug diseaseitself? 

A No. 


12 

! 

t 

t 


The coronary arterial disease p« 

: u ze has an ur. -x- 

!.* 

pla Lned 

or imperfectly explained 1ticlogy 

uven today, ce»: lari 

M 

upon 

a 

probable cholesterol .. rci: v/ith x 

any, many factn -a 

?r. 

I 

that 

may accelerate this situation. 


'■$ i 

t 

i 

i 

» 


When was the last time you saw i 

ir. ha 3. z a no, dec., r ? 

>7 1 

1 

I 

A 

I saw him for the i.ext and lost 

t . :e c ; 3 / 11/7 n and 

io ! 

arrived 

at the same conclusions. 


?3 i 

i 

Q 

Again, did you tone an elr-e trees 

ru lag ram ? 


P Yes. 

Q What was that as compared to the ...eior electro 

ca rdlogram? 

P Unchanged. 

It showed the some picture. 

Is there any evidence of hear.: failure in zoo 
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i 

1 

i 

1 

l 

| * 

No. 

3 

1 

I 

I 

| 

There never was any evidence of myocardial insuf- 


4 

f iciency, 

also known as congestive heart failure. 


i5 

Q 

None? 

i 

1 

; 

3 ' 

1 

A 

wo. 

7 I 

1 

Q 

If such ia present. who•; is that ir.dicativ. of? 

I 

i 

i 

6 


MR. GUCCIARDO: Objection, Your Honor. 


g 


The congestive heart plays no pert in thru particular 


1 

JO 

1 

case and 

a question along that line is immaterial. 

! 

! 

it } 
I 


JUDGE rcGRA1 a: I overrule your objection. 

: 

i 

i 


BY MR* MANES: 


13 | 

Q 

Whet does it mean if congestive heart failure .is 


1! 

S'! ji present? 
li 



i 

?s ' 

! 

| A 

It means that there is decreased myocardial reserve 


w 1 

| and the heaz’fc is not able to keep up with average d? My re - 
( 


i 

\i ; 

| 

< 

quire me nt 

s. 


10 i 
1 

Q 

Is that the situation in this case, doctor? 


w j 
< 

A 

We have no heart failure and never have had ary of 


«! 

that, 



I 

v, ! 

! 


MR. MANES: Your Honor, 1 have no other questions of 


:, 2 

i 

j the doctor. 


v, i 

i 

t 

t 

i 

! 

As Respondent's Exhioit, I offer the report of 


1M 

I 

Dr. Reich 

dated January 12, 1968, and th~ one of June 12. 1970. 


25 

and the one of April 17, 197?.- and the one dated May 11, 1973, 

i 

i 



/ 


I 






11 


*t H 
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I960, and I do not know what records wore shown to me. 

All I know, is that I did. get to see aor.e IL/' 
records which I have already referred to Indicating that the 
Claimant began to have loft cheat pc n:; 1- v i. y one or two 
minutes for two or three times dolly end v!.-h dyspnea on 
climbing the flight of stairs and coon by an internist on 
5 /16/60. end the cardiologist later, and oho latter acted that 
althought it was not related to effort that if was present for 
several years. 



; 

1 

1 

Now, they do 

1 iO 1 poll: 

t 01 . .. i **y ■ y 

O ? 

‘ han 

hi s ! 

< 


1 

i 

ar.d exactly what cveor 

ds are he 

inf, ra forme to 

i"; . 

i: I d 0 

,ot ! 

• 

,2 

i 

* 

know 'whether it is the 

jams Oi c 

. r-'Vr-l'i, 



< 

1? li 
’ ■! 

There- way be 

a lot of 

HiP records be 

C .* 

: . dUrj 

t 

and ! 


aft'r. 


KR. GUCCI/U 00 : Yorr I-Io? or, U t .. •;cr. • : r tiny 

to make is we went :U o that bofcv • . t. . . 


nan 


n-J *■ . C or '0:1:1 o' CO. 


gnsfro disturbance end 7. hat was all, n: 
that on tiz_- record. 

EY MR. GUCCiAliEO: 

| 

Q doctor, is it usv.nl following -« myocardial Jr,.,- -ction* 
to have chest pain? j 

A Well, that depends on the :L ' ; -eeval, tie .. *.rec I 

of involvement of other coronary a •• o ri. . 

» 

Generally speaking, once a c?*o 
occluded with a myocardial ini'orcfiou and 


ry r-rtery becomes 


her l r. 
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And as I pointed out before it cannot give rise to 

i 

i pain from the site that was involved, 

! 

It has to have its origii in aia;r unrelated .arter¬ 
ies simply effected by the same generalized disease process 

i 

known as an arterial schlerosis or atheroma to us degeneration ' 
Q DwCtor, lollowj.r .3 a myocardial infarction does that ! 

i j 

} j 

compromise the situation of th.e blood cupoly to oho her rt 9 

1 

A The blood supply to one of the arteries is definitely 

J 

compromised but this is not ell p downhill ^-ocoss. i 

A 0 t U 1 Q t V.0G o I- O C Oi..pO. * 3 c* 0 . A ’ l J ? G ■ ’ : l CS t i Qf Q v* 

( 

i the downhill course by two m^chrn ' cr 

. ‘ ' 

Gne As t^ c. i se i ny. o r> re- oy Oj. othe ■ uncle lb "ru 

; 

ox the heart so tlv •. the puiry.j wg xi\ ‘--c •. ■ , .,oi. -> i J;J x P ^ n -| , 


11 i 




Secondly. collate rr 1 c ' 


ion ea.os i o dr1 os In 1 


l 

these people, 

Whether th. y balance each other out or not Impends on 

I 

Certain factors in each individual. 


Q Exactly my point. 

But ’..‘hen you have Vhh, c^ppru- n c ; 
tion or the Colin Ueroi or hype r' re ■.,'c aitu? 


v.i.e cire'ila- 


'0 • j i;o' 


occur adequately o ecu _.o r 3-' ; tc„. is It ouel fo r a non to have 
ch-at pa n following this ry cordial : n fa it: tion? 

c 

A You are tying logethe:• so .othing we have lv :Sn talt- 
ing about and now asking me another question and you have to 
separate the two parts of your question because they do noc go 
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;* 

i! 

Q Well, doctor, wiis re you have collateral circulation 

| 

j build up following ?n infarction, dose that always take over 
I 

j His circulation that was present before the infarction 100 

i 

j percent? 

|! 

A Yes, it can. 

ii 

It fact, it can be so extensive so as to run from one 

|| 

.! artery completely around the heart and take care -f the sn;-fac~ 

j! . 

•J of the heart on the opposite side a-jd tills con 1: shown by 

j! ... 

ii coronary aspects in the Lifetime of the net lent . u loner 

* .0 

|i 

ii sucsiauent studies. 


Q You said it con, and is it o.la. puss r.:hct it can¬ 


not? 


A Of course- anything is possible as a generalisation 


in medicine. 


Q there it does not compensate for the ciiculc-tion 

present before the infarction, can this lead to a feeling of 
Ci.est pain? 

A No. 

The chest pains, as 1 pointed out, have to be du- to 
th.e involvement of other coronary arterial branches which 
eventually becomes similarly involved in the narrowing process 
due to the arterial schle.rosis and this occurs in varying 
degrees and in varying rates of speed In ins same person as 
well as in the general population. 
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Laws recommended standard of a maxi- work, in whole or in part on navigable 
mum limit on benefits of not less than waters, is not covered even if injured on a 
200 percent of statewide average weekly pier adjoining navigable waters 
wages. The following are the maximum improvement or the benefit structure 
limits on the compensation payable for 

permanent total disability in some marl- ” MDM AND MIN,MOM BEN,:FIT amounts 
time States: The basic requirement of the act is 

California. ,70 oo lor the injured "orker to receive 66% 

Florida .56. oo Percent of his average weekly wage. His- 

Hawaii_ 112.50 torically, this two-thirds requirement 

Louisiana . . 49 oo has been subject to an arbitrary limita- 

Maryiand _. 85.68 tion in order to protect against a high 

Massachuset-a 1 . 77.00 compensation payment for injuries to 

New Jersey —- 101.00 highly paid workers. 

Oregon. 7* 6° so . The bm amenc|s the act to provide that 

Pennsylvania __ 60 qo rn&ximuin compensation for tii.iabil- 

Texas _49 00 ity sha!1 not exceec * 200 percent of the 

^ .4 . national average weekly wage to be de- 

Plus $6 for each dependen . termmed annually by the Secretary of 

Also, under the ,-ws of some States Labor. The expectation is that a 200 per¬ 
due to exemptions based upon the num- cen ^ maximum will enable approximate- 
ber of employees hired some workers 99 percent of the work force covered 
might be uncovered in the event they by tWs act to receive two-thirds of their 
are unfortunate victim of an injury. average weekly wage. In order to ease the 
Compensation payable to a longshore- adjustment of these benefits wldch at a 
man or a ship repairman or builder m ‘nhnum will result in doubling the 
should not depend on the fortuitous cir- compensation payment for most covered 
cumstances of whether the ini»r w nc- workers, the bill provides a phase-in in 
curred on land or over water. Accord- tueps as fonows: 12b percent or $167 
lngly, the bill amends the act to provide whichever is greater during the period 
coverage of longshoremen, harbor work- en ding September 30, 1973; 150 percent 
ere, ship repairmen, shipbuilders, ship- during the period beginning October 1. 
breakers, and other employees engaged 1973 and ending September 30, 1974; 175 
In maritime employment—excluding Percent during the period beginning Oc- 
masters and members of the crew of a tober 1. 1974 and ending September 30, 
vessel—if the injury occurred either upon 1975; and 200 percent beginning Octo- 
the navigable waters of the United States ber 1975 - These maximunis meet the 
or any adjoining pier, wharf, dry dock, recommended standards of the National 
terminal, building way, marine railway. Commission on State Workmen's Com- 
or other area adjoining such navigable Pensation Laws. 

waters customarily used by an employer . "L° the extent that employees receiv- 
ln loading, unloading, repairing, or build- compensation for total permanent 
ing a vessel. disability or survivors receiving death 

It is our intent to permit a uniform benefits receive less than the compensa- 
compensation system to apply to erfi- tion tbev would receive if there were no 
ployees who would otherwise be covered P^ase-in, their compensation is to be in- 
by this act for part of their activity. To creased as the ceiling moves to 200 per- 
take a typical example, cargo, whether cent - 

in break bulk or containerized form, is The MU also requires an annual re- 
typlcally unloaded from the ship and determination by the Secretary which 
Immediately transported to a storage or ' vl11 allow any increase in the national 
holding area on the pier, wharf, or ter- average weekly wage to be reflected by 
minal adjoining navigable waters. The 321 appropriate increase in compensa- 
cmployees who perform this work would tion Payable under the act. A similar 
be covered under the bill for injuries Provision for upgrading benefits in fu- 
sustalned by them over the navigable ture years for cases of permanent total 
waters or on the adjoining land area. We disability or death benefits is contained 
did not intend to cover employees who the bl *L These employees will receive 
are not engaged in loading, unloading, annual increases based on percentage in- 
repairing, or building a vessel, just be- creases in the national average weekly 
cause they are injured in an area ad- w'age. 

Joining navigable waters used for such There is a requirement for a minimum 
activity. Thus, employees whose respon- Payment of 50 percent of the national 
aibility is only to pick up stored cargo average weekly wage or the employee’s 
for further transshipment would not be fuU average weekly wage, whichever is 
covered, nor would purely clerical em- less - The present minimum payment of 
•Ployees whose Jobs do not require them 518 ls unconscionable, 
to participate In the loading or unload- A se Parate computation of the maxi- 
Ing of cargo. However, checkers, for ex- ^un* 1 and minimum for nonappropriated 
ample, who are directly involved In the employees is keyed to the GS 

loading or unloading functions are cov- e t Sln f! su £, h f mp , Ioyf cs are closely 

ered by the new amendment. Likewise ° he FeUeral em Pl°- v ee pro- 

there is no intention of extending cover- -''Thii hui aicr. orun „ . 

PloymenV Th,? forl n of maritime em- less than $25 a week to tiie $70 a week 
by . "I' Thus ' an Individual employed maximum. The historical nature of 
a Person none of whose employees workmens compensation laws has left 


the injured worker with no provision for 
improvement of benefits even though we 
are all cognizant of Uwng in a society 
where inflation and other factors have 
contributed to the increased cost oi liv¬ 
ing on what is now an annual basis. The 
concept of increasing the benefits to the 
injured workers who will be receiv ing 
benefits after the effective day ol this 
act is. of course, in line with our long¬ 
standing Federal policy for social secu¬ 
rity disability. 

That particular provision, however, 
did not reach the several thousand cases 
who have been suffering these low maxi- 
mums during the 45-year history oi this 
act. Since many of the workers or sur¬ 
vivors receiving these benefits were in 
the employ of companies no longer in 
business it was decided that the’ most 
appropriate way of taking care of the 
past benefit deficiencies for this group 
was to split the cost of upgrading these 
workers between the entire industry 
covered by this bill and the Federal Gov¬ 
ernment. This will be done by a special 
assessment into the second injury fund 
and an appropriation from the Treasury. 
The cost to the United States is expected 
to be S2 million per year. 

Another feature of the new benefit 
structure will be a provision whereby 
survivors of injured workers will con¬ 
tinue to receive a portion of benefits in 
situations where a worker who is en¬ 
titled to benefits for permanent total or 
permanent partial disability dies from 
causes other than the injury. Specific 
provision is made for protecting imme¬ 
diate survivors and making sure that 
scheduled awards are still paid in full. 
A further provision is made for pay¬ 
ment cf benefits due in scheduled award 
cases into the special fund under sec¬ 
tion 44 of the act when there are no 
survivors. 

The benefit structure for survivors ls 
altered to provide additional benefits for 
widows and children, and to expand the 
class of dependents entitled to receive 
benefits for survivors. The act is amended 
to increase funeral benefits from the 
present $400 to a more realistic amount 
of SI,000. The present act provides that 
a surviving wife or husband receives 35 
percent oi the award, and children re¬ 
ceive 13 percent. The amended act wifi 
provide a 50-percent award to surviving 
wives or husbands and 16% percent to 
the children, subject to a maximum of 
66% percent of the average weekly 
wages. 

A special definition of dependency ls 
also provided in order to take care of 
dependents as defined in the Internal 
Revenue Code who would otherwise not 
be eligible under this section. Their ben¬ 
efits are 20 percent of the award. 

A minimum death benefit tied to the 
applicable national average weekly wage 
but not to exceed the employee's average 
weekly wage ls also provided. 

The present law contains a maximum 
limitation of $24,000 exclusive of medi¬ 
cal payments in cases of temporary total 
and permanent partial disability. S. 2313. 
following the recommendation of the 
National Commission amends section 14 
of the act to eliminate any maximum on 
these types of compensation payments. 
This change will avoid any injustice to 
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* Yes, They will be rcvlewable In tho 
Court of Appeals 

It should be noted that under the present 
law, review of decisions by deputy commis¬ 
sioners Is through Injunction proceedings In 
the District Courts. 

A second change which this bill would 
make would be to provide for a new pro¬ 
cedure to obtain Impartial medical evalua¬ 
tions In contested cases. 

<?. How would this new procedure work7 

A. Either party might request an examina¬ 
tion by a physician employed or selected by 
the Secretary, and following that either 
party, If dissatisfied with the results of this 
examination, may request a further exam¬ 
ination by one or more physicians employed 
or selected by the Secretary. 

Another change provided In this bill would 
require the Secretary, upon request, to pro¬ 
vide persons covered by the Act with In¬ 
formation and assistance relating to the 
Act’s coverage and compensation and the 
procedures for obtaining this compensation, 
including assistance In processing a claim. 
The Secretary would have discretion to pro¬ 
vide persons covered by the Act with legal 
assistance In processing these claims, If re¬ 
quested to do so. The Secretary Is required 
:o provide employees receiving compensa¬ 
tion Information on medical, manpower and 
vocational rehabilitation services, and to as¬ 
sist these employees In obtaining the best 
services available. 

The bill also gives Injured employees free¬ 
dom to choose their own physicians from 
among those designated as authorized phy¬ 
sicians by the Secretary. Under present law 
the employee it limited to a panel of physi¬ 
cians chosen by the employer and approved 
by the Secretary. 

The bill also provides for a number of 
other administrative changes In the existing 
law. 

Q. Will this bill change the benefits avail¬ 
able under this Act, and, if so, how? 

A There are three parts to the benefit 
structure of the present law, and the bill 
affects two of these. The first aspect Is that 
under present law, compensation Is based on 
the Injured Individual's average weekly wage 
Generally, he gets as compensation for his 
injury 2 j of his average weekly wage at the 
time of Injury. This basic formula Is re¬ 
tained by the amendments. Second, the law 
prescribes maxlmums and mlnlmums for 
weekly compensation. A disabled employee 
may receive no mere than S70 per week and. 
unless his nvearge weekly wage wns less than 
SIH his weekly compensation for total dis¬ 
ability may be not less than $18 The bill 
rat.e* both the maximum tool tn.AD.-.tm 
The maximum Is raised over a three-year 
period by a sliding percentage scale, so that 
by October 1975, It Is 200 percent of the 
average nonagrlcultural weekly wage The 
minimum is raised to not less than 50 per¬ 
cent of the national average weekly w’age 
unless the totally dlsa led Individual’s aver¬ 
age weekly wage at the time of his Injury, as 
adjusted to reflect the subsequent percent¬ 
age Increase In the national average wage, Is 
less than 50% of the national average. In 
such a case, the Individual will receive his 
adjusted average weekly wage Finally, under 
the present law, there Is a total compensa¬ 
tion maximum, applicable In all cases save 
those involving permanent total disability or 
death, of $24,000. The amendments eliminate 
this maximum. 

Q. Do the amendments change the death 
benefits? 

A. Yes. Under present law. the maximum 
allowed for funeral expenses is $400. The 
bill raises this maximum to $1000. Also a 
surviving wife or dependent husband Is now 
entitled to compensatory payments equaling 
35 percent of the deceased's average wage, 
and 15 percent of the deceased's average 
wage for each dependent child. The percent¬ 


age for the surviving spouse Is raised by the 
bill to 50 percent nod the percentage lor 
each dependent child is ii'.lsed to 1 C' 3 per¬ 
cent. The Act's present total compensation 
maximum of 66 2 3 percent of the deceased's 
average wage Is retained, but tne bill pro¬ 
vides that the average weekly wages of the 
deceased will be considered to he i.ot less 
than the national average weekly wage un¬ 
less his average weekly wage, as adjusted 
to reflect the subsequent percentage increase 
In the national average wage is less than the 
national average. In such a case, the death 
benefits will be based on the adjusted aver¬ 
age weekly wage of the deceased 

<?. Even with the rate of inflation slowed 
down, we all eipcst cons to continue to rise 
somewhat. The benefit level seems adequate 
for today's situation, but what about the 
future? 

A. The amendments Include an adjust¬ 
ment feature to cover such contingencies. 
The adjustment Is keyed to wage Increases 
In the nonagrlcultural sector. It works In 
thl3 way. Each year the Secretary of Labor 
will compute the percentage Increase of the 
national nonagrlcultural average weekly 
wage over that of the previous year. If there 
his been no Increase, benefits remain un¬ 
changed. If there has been an Increase, bene¬ 
fit levels will be raised In proportion to the 
Increase. 

C How will the tnitial adjustments for 
persons injured prior to the enactment of 
the amendments be financed? Benefits for 
post enactment injuries can be covered by 
insurance, but insurance cannot be retro¬ 
active. 

A. The “special fund" now provided for In 
the Act serves primarily as a 'second Injury- 
fund." The fund Is now financed by death 
benefit payments where there is no survivor 
and by fines and penalties levied under the 
Act. The proposed amendments would 
strengthen the financing of the fund by pro¬ 
viding for assessments against carriers and 
self-insured employers. 

The amendments provide that 50 percent 
of the cost of the initial and annual adjust¬ 
ments made In the benefits of persons Injured 
prior to enactment of the bill will be paid 
from the “second Injury fund.” Thus these 
costs will be borne by the covered industries 
as a whole The fund will be beefed up by 
an immediate Interest-free Government loan 
which must be paid back within 5 years from 
the fund on a schedule arranged by the 
Secretary of Labor. Tne other 50 percent of 
the adjustment costs will be funded directly 
by the Government through appropriations. 

COSTS 

V What cr, t ie costs? 

A. The only costs to the Federal Govern¬ 
ment tor Increasing benefits under the Long¬ 
shoremen's bill will be 50 c of the Increase in 
benefits for those persons who have been de¬ 
clared permanently disabled, or are widows 
or survivors of such persons, prior enact¬ 
ment of this bill. There are only an estimated 
two thousand persons In this category (1,500 
under the current Longshore provisions and 
480 in DC ). Private Industry will pay 50" 
of the cost of the Increases for these persons, 
and the Federal Government will pay the 
other half. Those costs are estimated to be 
as follows: 

(In millions of dollars! 

1973 . .. f. 1C 

1974 . 1.74 

1975 - 1.88 

1978 .. 1 95 

1977 . 2 05 

Maximum rate~? 3 of current average 
weekly wage, or $93. Federal share Is 5C'' 0 of 
that, or $47. 

The only other additional cost to the Gov¬ 
ernment would be that Incurred in admin¬ 
istering the provisions of the bill. Since 


there Is an existing staff structure the In¬ 
creased administrative costs would be mini¬ 
mal. The Department of Labor has not been 
able to give a firm estimate of the additional 
administrative cost, because of the mauy 
variables Involved, but lnolrale somewhere 
around $2 8 million addli l-iml -s-jij r ,e 
needed Current adnilni'trail <• i , ..re «l 4 
mullein, w hich would mean a tout! of $4 27 
million upon enactment for administration. 

The point should be made that persons 
Injured after the effective date of this act 
will not be eornpenst ed with Federal funds 
Their benefits will be paid for by employer* 
through compensation Insurance. 

DISTRICT OF COLUMBIA EMPLOYEE COVEXAGS 

<?■ What Is the impact 0/ flits bill or. the 
District of Columbia? 

A. District of Columbia employees have 
been covered under the Longshoremen's and 
Harbor Worker's Compensation Act since 
1928. At the time this was done as a matter 
of convenience, but the Longshoremen's Act 
has become a sort of catch-all for Federal 
compensation coverage for other special 
areas For example, the bUl also covers com¬ 
pensation in overseas defense facilities and 
off-shcre oil dr 'llng rles on the Continental 
Shelf. 

Because the Dtstrlct of Columbia has no 
home rule. It Is the responsibility of Con¬ 
gress to enact compensation laws. Because of 
the historic development It Is felt that the 
District of Columbia coverage should be con¬ 
tinued under tne Longshoremen's Compen¬ 
sation Act. The point could also be made, 
concerning the cost of benefits, that it would 
be more expensive to transfer District of 
Columbia employees to the Federal Em¬ 
ployees Compensation Act (FECA). The fol¬ 
lowing comparison makes this point clearly: 
WEEKLY BENEFITS 
Benefit level: Minimum 
Longshoremen's 

50% of the National average weekly wage 
(50% of $140 —$70). 

FECA 

70 % of the first step of a GS-2 rate 
($70 63). 

Benefit level: Maadmum 
Longshoremen's 

$167 (upon enactment) to Increase to $280 
by 1975. 

FECA 

75% of the top step of a GS-12 late 
($454 66 ). 

Mr. QUIE. Mr. Speaker, as we are 
about ready to vote now. I think we 
should again Lear in mind an agreement 
was reached between the employers and 
the employees' union, the people who are 
responsible to represent the men who 
work as longshoremen. 

The question also before here is what 
happens to compensation. We ought to 
increase the compensation under the 
Longshoremen's Act. They cannot go to 
a State in order to have their compel a- 
tion increased We are the ones that have 
to do that. They are way below the Fed¬ 
eral Employees Compensation Act. 'or 
example, and the same thing is true 
respect to the District of Columbia em¬ 
ployees Also it would not be lair to the 
companies if we raise those presently 
drawing benefits by just increasing the 
cost to the companies, so there we pro¬ 
vide that the Federal Government snail 
pay 50 percent of the cost. 

We ail agree with this. The only ;ang 
left, really, on which there is a big argu¬ 
ment is on the doctrine of seaworthiness. 
That doctrine Is retained for the seamen. 
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